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RULES OF PRACTICE, &c.

PRELIMINARY REGULATIONS.

L

THE. Circuit Courts, as Courts of Equity, shall be deemed
always open for the purpose of.filing bills, answers and other
pleadings, for issuing and returning mesne and final process and
commissions, and for making and directing all interlocutory mo-
tions, orders, rules and other pr6ceedings, preparatory.to the hear-
ing of all causes upon their merits.

II.

The clerk's office shall be open, and the clerk shall be in attend-
ance therein on the first Monday of every month,, for the pur-
pose of receiving, entering, entertaining and disposing of all
motions, rules, orders and other proceedings, whiich are grantable
of course and applied for, or had by the parties, or their solicitors
in all causes pending in equity, in pursuance of the rules hereby
prescribed.

III.

Any Judge of the Circuit Court, as well in vacation as in term,
.nay, at chambers, or on the rule days, at the clerk's office, make
and direct all such interlocutory orders, rules and other proceed-
ings, preparatory to the hearing of all causes upon'their merits.
in the same manner and with the same effect as the Circuit Court
could make and direct the same in -term, reasonable notice of the
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application therefor being first given to the adverse party, or
his solicitor, to appear and-show cause to the contrary at the next
rule day thereafter, unless- some other time is assigned by the
judge for the hearing.

IV
All motions, rules, orders and other proceedings made and di-

rected at chambers, or on rule days at the clerk's office, whether
,special or of course, shall be entered by the clerk in an order
book, to be kept aVthe clerk's office bn the day when thep are
made and directed-which book shall be open at all office hours,
to the free inspection of the parties in any suit in equity, and
their solicitors. And except:n cases where personal or other no-
tice .is specially iequired or directed, such entry in the order book
shall be deemed sufficient notice to the,-parties and their solicitors,
without further service thereof, of all orders, rules, acts, notices
and other proceedings entered in such order hook, touching any
and all the matters in the suits, to and in which they are parties
and solicitors. And notice to the solicitors shall be deemed notice
to the parties for whom they appear and whom they repre-
sent, in all cases where personal notice on the parties is not other-
wise specially required. Where the solicitors for all the parties in
a suit reside in or near, the same town.or city, the Judges of the
Circuit Court may- by rule, abridge the time for notice of rules,
orders or other proceedings, not rqquiring personal service on the
partiesj in their discretion.

All motions and applications in the clerk's office for the issuing
of mesne process and final process to enforce and execute decrees,
for filing bills, answers, pleas, demurrers and other pleadings; for
making amendrments to -bills and answers; for taking bills pro
confesso; for filing exceptions, and for other proceedings in the
clerk's office, which do not, by the rules hereinafter prescribed.
require an allowance or order of the court, or of any judge there-
of, shall be deemed motions and applicationsi grantable of course
by the clerk of the court. But the same may be suspended, or
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altered, or rescinded by any judge of the court, upon special
cause shown.

VI.

All motions for rule8 or orders and other proceedjngs,.which
are not grantable of course, or without notice, shall, unless a dif-
ferent -time be assigned by a judge of the. c.ohrt, be made on a
rule day, and entered in the order book, and shall be heard at
the rule day next/after that on which the motioti is made. And
if the adverse party, or his solicitor, shall not then appear, or shall
not show good cause against the same, the motion may be heard
'by any judge of the court ex parte,.and granted, as if not object-

ed to, or refused, in his discretion.

PROCESS.

VII.

The process of subpcona shall constitute the proper mesne pro-
cess in all suits in equity, in the first instance, to require the
defendant to appear and answer the. exigency of the bill; .and
unless otherwise provided in these rules,. or specially ordered
by the Circuit Court, a writ of attachment, and if the defendant
cannot be found, a. Writ of sequestration, or a writ of assistance to
enforce a delivery of possession, as the case may require, shall
be the proper process to issue for the purpose of compelling obe-
dence to any interlocutory or final order or decree of the court.

VIII.

Final process to-execute any decree may, if the decree be solely
for the payment of money, be by a writ of execution, in. the

form used in the Circuit Court in suits at common law in actions
of assumpsit. If the decree be for the performance of any speci-

fic. act, as, for example, for the execution of a conveyance of land,
or the delivering up of deeds, or other documentsthe decree shall,
in all cases, prescribe the time within which the act shall be
done, of which the defendant- shall be bound without further ser-
vice to take notice; and upon affidavit of the plainiff, filed in the
clerk's office,. that the -same has not been complied with within
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the- prescribed time, the clerk shall issue a writ of attachment
against the delinquent party, from which, if attached thereon, he
shall not be discharged, unless upon a full compliance with the
decree and the payment of Arll costs, or upon a special order of the
court or of a judge thereof, upon motion and affidavit, enlarging
the-time for the performance thereof. If the delinquent party
cannot be found, a -writ of'sequestration shall issue against his
estate upon the return of non est inventus; to compel obedience
to the decree.

Ix.

When any decree or order is for the delivery of possession,
upon proof made by affidavit of a demand and refusal to obey
the decree. or order, the party prosecuting the same shall be eziti-
tled to a writ of assistance from the clerk of the court.

X.

Every person, not being a party many cause, who has obtain-
ed an order, or in whose favour an order shall have been made,
shall be enabled to enforce obedience to such order by the same
process, as if.he were a party.to the cause; and every person,
not being a party in any cause, against whom obedience to any
order of the court may be enforced, shall be liable to the same
process for enforcing obedience to such order, as if he were a
party in the cause.

SERVICE OF PROCESS.

XI.

No process of subpoena shall issue from the clerk's office in

any suit in equt-y, until the bill is filed in the office.

XII.

Whenever a bill is filed, the clerk shall issue the process of
subpoena thereon, as of course, upon the application of the
p,antiff, which shall be returnable into the clerk's office the next
rule d-ty, or the next rule day but one, at the election of the
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plaintiff, occurring after twenty days from the time.of the issuing
thereof. At the bottom of the subpcena shall be placed a memo-
randum, that the defendant is to enter his appearance in the suit
in the clerk's office, on or before the day, at which the writ is
returnable; otherwise, the bill may be taken pro confesso. Where
there are more than one defendants, a writ of subpoena may, at
the election of the plaintiff, be sued out separately for each de-
fendant, except in the case of husband and wife, defendants, or
a joint subpona against all the defendants.

XIIL

The ervice of all subponas shall be by a delivery of a copy
thereof by the officer serving the same, to the defendant person-
ally, or, in case of husband and-wife, to the husband personally,
or by leaving a copy, thereof at the dwelling house or usual place
of abode of each defendant, with some free white person, who is
a member or resident in the family

XIV

Whenever any subpcena shall be returned, not executed as
,to any defendant, the plaintiff shall be entitled, to another sub-
pcena, toties quoties, against such defendant, if he shall require
it, until due service is made.

XV

The service of all process, mesne and final, shall be by the
marshal of the district, or his deputy, or by some other person
specially appointed by the court- for that purpose, and not other-
wise; in the latter case, the person serving the process shall make
affidavit thereof.

- XVI.

Upon the return of the subpona, as served and executed upon
any defendant, the clerk shall enter the suit upon his do-iket as
pending in the court, and shall state the time of the entry



xlV RULES OF PRACTICE

APPEARANCE.

XVII.

The appearance -day of the defendant shall be the rule day,
to which the subpcna is made returnable; provided, he has been
served with the process twenty days before that day; otherwise,
iis appearance day shall be the next rule day succeeding the
rule day, when the process is returnible.

The appearance of the defendant, either personally or by his
solicitor, shall be entered in the order book on the day thereof
by the clerk.

BILLS TAKEN PRO CONFESSD.

XVI".

It shall be the duty of the defendant, unless the time shall be
otherwise enlarged, for cause shown, by a judge of the court
upon motion for that purpose, to file his plea, demurrer, or
answer to the bill in the clerk's office, on the rule day next suc-
ceeding that of entering his appearance: in default thereof, the
plaintiff may, at his election, enter an order (as of course) in-the
order book, that the bill be taken pro confesso; and thereupon
the cause shall be proceeded in px parte, and the matter of the
bill may be decreed by the court at the next ensuing term thereof
accordingly, if.the same can be done without an answer, and is
proper to be decreed; or the plaintiff, if he requires any discovery
or answer to enable him to obtain a proper decree, shall be en-
titled to process of attachmeitagainst the defendant, to compel
an answer; and the defendant shall not, when arrested upon
such process, be discharged therefrom, unless, upon'filing his
answer, or otherwise complying with such order, as the court or
a judge.thereof may direct, asto pleading to, or fully answering
the bill, within a period to be fixed by the cturt or judge, and
undertaking to speed the cause.

XIX.

When the bill is taken pro confesso, the court may proceed to
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a decree at the next ensuing term thereof, and such a decree
rendered shall be absolute, unless the court shail, dt-thfe same
term, set aside the same, or enlarge the time for filing the
answer, upon cause shown upon motion and affidavit of the
defendant. And no such motion shall be granted, unless upon
the payment of the costs of the plaintiff in the. suit up to that
time, or such part thereof as the court shall deem reasonable,
and unless the defendant shall undertake to file his answer
within such time as the court shall direct, and submit to such
other terms as the court shall direct, for the purpose of speeding
the cause.

FRAME OF BILLS.

xx.

Every bill, in the introductbry part thereof, shall contain the.
lames, places of abode, and citizenship, of all the parties; plain-
tiffs and defendants, by and against whom the bill is brought.
The form, in substance, shall be as follows: " To the Judges of
Xhe Circuit Court of the United States for the District of -
A. B., of -, and a citizen of the State of-, brings thig,
his bill, against C. D., of - , and a citizen of the State of-,
and E. F., of- , and a citizen of the State of- And
thereupon your orator complains and says, that, &c."

XXL

The plaintiff, in his bill, shall be at liberty to omit, at his ep-
tion, the part, which is usually called the common confederacy
clause of the bill, averring a confederacy between the defendants
to injure or defraud the plaintiff; also whet is commonly called
the charging part of the bill, setting forth the matters or excuses,
which the defendant is supposed to intend to set up by way of
defence to the bill; also, what is commonly called the jurisdiction
clause of the bill, that the acts complained of are contrary to
equity, and that the defendant is without any remedy at law;
and the bill shall not be demurrable therefor. And the plaintiff
may,- m the narrattve or stating part of his bill, state and avoid,.



by counter-averments, at his option, any matter or thing, which
he supposes will be insisted upon by'the defendant, by way of

defence or excuse, to the case made by the plaintiff for relief.

The.prayer of the bill shall ask the special relief, to which the
plaintiff supposes himself entitled, and also shall contain a prayer
for general relief; and if an injunction, or a writ of ne exeat

regno, or any-other special order pending the suit, is required.

it shall also be specially asked for.

xxIlr.
If any persons, other thian those named as defendants in the

bill, shall appear to be necessary or proper parties there, the bill

shall aver the reason, why they are not made parties, by show-
ing them to be without the jurisdiction of the court, or that they

cannot be joined without ousting the jurisdiction of the. court

as to the other parties. And as to persons, who are without

the jurisdiction, and may properly be made parties, the bill may

pray, that process may issue to make them parties to the bill, if
they should come within the jurisdiction.

XXIII.

The prayer for process of subpcena in the bill shall contaii-the

names of all 'he defendants named in the introductory part of

the bill, and if any of them are known to be infants under age,

or otherwise under guardianship, shall state the fact, so that the

court may take order thereon as justice may require, upon the

return of the process. If an injunction, or a writ of ne exeat

regno, or any other special order pending the suit, is asked for

in the .prayer for relief, that shall be sufficient without repeating

the same in the prayer for process.

XXIw.

Every bill shall contain the, signature of counsel annexed to

it,-which shall be considered as an affirmation on his part, that

upon the instructions given to him and the case laid before him;

there is good ground for the suit, in the manner in which it is

framed.
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XXV

In order to prevent unnecessary costs and expenses, and to
promote brevity, succinctness, and directness in the allegations
of bills and.answers, the regular taxable costs for every bill and
answer shall in no -case exceed- the sum, which is allowed in the
State Court of Chancery in the district, if any there be; but -if
there be none, then it shall not exceed the sum of three dollars
for every bill or answer.

SCANDAL AND IMPERTINENCE IN BILLS.

XXVI.

Every bill shall be expressed in as brief and succinct terms
as it reasonably can be, and shall contain no unnecessary recitals
of deeds, documents, contracts or other instruments, in haec verba,
or any other impertinent matter, or any scandalous matter not
relevant to the suit. If it does, it may on exceptions be referred
to a master by any judge of the court for impertinence, or scandal,
and if so found by him, the matter shall be expunged at the
expense of the plaintiff, and he shall pay to the defendant all his
costs. in the suit up to that time, unless the court' or a judge
thereof shall otherwise order: If the master shall report, that
the bill is not scandalous or impertinent, the plaintiff shall be
entitled to all costs occasioned by the reference.

XXVII.

No order shall be made by any judge for referring any bill,
answer, or pleading, or other matter, or proceeding depending
before the court for' scandal' or impertifience, unless exceptions
are taken in writing and signed by counsel, describing the par-
ticular passages, which are considered to be Scandalous or im-
pertinent, nor unless the exceptions shall be filed on or before
the next rule dy, after the -process on the bill-shall be return-
able, or afte" the answer or pleading-is filed. And such order,
-whr obtained, shall be considered as abandoned, unless the
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party obtaining the order shall, without any unnecessary delay,
procure the masterto examine and report for the same on or
before the next succeeding rule day, or the master shall certify,
that further time. is necessary for him to complete the exami-
nation.

AMENDJMENTS OF BILLS.

XXVIIr.

The plaintiff 'shall be at liberty as a matter of course, and
without payment of costs, to amend his bill in any matters what-
soever, before any copy has been taken out of the clerk's office,
and in any small matters afterwards, sucl as filling blanks, cor-
recting errors of dates, misnomer of parties, misdescription of'
premises, clerical errors, and generally in matters of form. But
if he -amend in a material point (as he may do of course), after a
copy has been so taken, before any answer or plea, or demurrer
to the bill, he shall pay to the defendant the costs occasioned
thereby, and shall without delay furnish him a fair eopy thereof,
free of expense, with suitable references to the places, where
the same are to be inserted. And if the amendments are numer-
ous, he shall furnish in like manner to the defendant, a copy of
the whole bill as amended, that if there be more than one defend-
ant, a copy shall be furnished to each defendant affected-thereby

XXIX.

After an 'answer, or plea, or demurrer is put in, and before
replication, the plaintiff may, upon motion or petition, without
notice, obtain an order-from any judge of the court, to amend
his'bill on or before the next succeeding rule day, upon- pay-
ment of costs or without payment of costs, as the.court or a judge
thereof may in his discretion direct. But after replication filed,
the plaintiff shall not be permitted to withdraw it and to amend
hig bill, except upon a special order of a judge of the court,
upon motion or petition, after due notice to the other party,.and
upon proof by affidavit, that the same is not made for the pur-
pose of vexation or delay, or that the matter of the proposed
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amendment is material, and codld not with reasonable diligence
have been sooner introduced into the bill, and upon the plaintiff's
submitting to such other terms as may be imposed by the judge

for speeding the cause.

XXX.

If the plaintiff, so obtaining any order -to amend his bill after
answer, or plea, or demurrer, or after replication, shall not file
his amendments or amended bill as the case may require, in the
clerk's office, on or before the next succeeding rule day, he shall
be considered to have abandoned the. same, and the cause shall
proceed, as if no application for any amendment had been -made.

DEMURRERS AND PLEAS.

XXXI.

No demurrer or plea shall be allowed to be filed to any bill,
unless upon a certificate of counsel, that in his opinion it is well
founded in point of law, and supported by the affidavit of the
defendant, that it is not interposed for delay; and if a plea, that
it is true in point of fact.

XXXII.

The defendant -may, at any time before the bill is taken for
confessed, or afterwards with the leave of the court, demur -or
plead to the lvhole bill, or to part of it, and he may demur to
part, plead to part, and answer as to the residue; but in every
case, in which the bill specia4ly charges fraud or combination, a
plea to such -part must be accompanied with an answer fortify-
ing the plea, and explicitly denying the fraud and combination,
and the facts on which the charge is founded.

XXXIII.

The plaintiff 'may set down the demurrer or plea to be argued,
or he may take issue on the plea. If, upon an issue, the facts
stated in the plea be determined for the defendant, they shall
avail him, as far as in law and equity they ought to avail- him.
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XXXIV

If, upon the hearing, any demurrer or plea is overruled, the
plaintiff shall be entitled to his costs in the cause up to that
period,.unless the court shall be satisfied, that the defendant had
good ground in point of law or fact to interpose the same, and it

was not interposed vexatiously or for delay And upon the
overruling of any plea or demurrer, the defendant shall be
assigned to answer the bill, or so much thereof as is covered by
the plea or demurrer, the next succeeding rule day, or at such
other period, as, consistently with justice and the rights of the
defendant, the same can, in the judgment of ihe court, be reason-
ably done; in default whereof, the bill shall be taken against him,
pro confesso, and the matter thereof proceeded in and decreed
accordingly

XXXV

If, upon ,the hearing, any demurrer or plea shall be allowed,
the defendant shall be entitled to his costs. But the court may,
in its discretion, upon motion of the plaintiff, allow him to amend
his bill upon such terms as it shall deem reasonable.

XXXVI.

No demurrer or plea shall be held bad and overruled upon
argument, only because such demurrer or plea shall not cover
so-much of the bill as it might by law-have extended to.

XXXVII.

No demurrer or plea shall be held bad and overruled upon
argument, only because the answer of the defendant may extend
to some part of the same.matter, as may be covered by such

demurrer or plea.

XXXIII.

If the plaintiff shall not reply to .any plea, or set down any
plea or demurrer for argument, on the rule day, when the same
is filed, or on the next succeeding rule day, he shall be deemed
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to admit the truth and sufficiency theredf, and his bill shall be

dismissed as of course, unless a judge of -the court shall allow

him further time for the purpose.

ANSWERS.

XXXIX.

The rule, that if a defendant submits to answer he shall an-

swer fully to all the matters of the bill, shall no longer apply, in
cases where he might by plea protect himself from such answer

and discovery And the defendant shall be entitled'in all cases

by answer to insist upon all matters of defence (not being mat-
ters of abatement, or to the character of the parties, or matters
of form) in bar of or to the merits of the bill, of which he may

be entitled to avail himself by a plea in bar; and in such answer
he shall, not be compellable to answer any other matters, than

he would be compellable to answer and discover upon filing a
plea, in bar, and an answer in support of such plea, touching the

matters, set forth in the bill to avoid or repel the bar or defence.
Thus, for example, a bona fide .purchaser for a valuable con-

sideration, without notice, may set up that defence by way of

answer instead of plea, and shall be entitled to the same protec-
tion, and shall not be compellable to make any further answer

or discovery of his title than he would be in any answer in sup-
.port of such plea.

XL.

A defendant shall not be bound to answer any statement or

charge in the bill, unless specially and particularly interrogated
thereto; and a defendant shall not be bound. to answer any inr
terrogatory in the -bill, except those interrogatories, which such

defendant is required to answer;. and where a defendant shall
answer any statement or charge in the bill, to which he is not

interrogated, only 'by stating his ignorance of the matter so
stated or charged, such answer shall be deemed impertinent.
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XLI.

The interrogatories contained in the interrogating part of the
bill shall be divided as conveniently as may be from each other,
and numbered consecutively 1, 2, 3, &c., and the interrogatories,
which each defendant is. required to answer, hall be specified
in a note at the foot of the bill, in the form or to the effect fol-
lowing; that is to say,--,,The defendant (A. B.) is required to
answer the interrogatories numbered respectively 1, 2, 3, &c.;"

and the office copy of the bill taken by each defendant shall not
contain any interrogatories except those -which such defendant
is so required to answer, unless such defendant shall require to
be furnished witha copy of the whole bill.

XLII.

The-note at the footof the bill, specifying the mterrogatories,
which each defendant js required to answer, shall be -considered
and treated as part of the bill, and the addition of any such note
to the bill, or any alteration in oraddinon to such note after the

bill. is 'iled, shall be considered and treated as an amendment of
the bill.

XLIIL

Instead of the words of the bill- now in use, preceding the

interrogating part thereof, and beginning with the words'"To
the end, therefore," there shall. hereafter be used words in the
form or to the. effect following: "To the end, therefore, that the
said defendants may,-if they can, show why your orator should

not have the relief hereby prayed, and may, upon their several
and respective corporal oaths, and according to the best and

ntmost of their several and respective knowledge, remembrance,
information, and belief, full,-true, direct,.and perfect answer make
to such of the several interrogatories hereinafter numbered and
set forth, as by the note hereunder written they are respectively

required to answer;.that is to say,-
1 1. Whether, &c.

"c 2. Whether, &c.
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XLIV

A defendant shall be at liberty, by answer, to decline answer-
ing any interrogatory or part of an interrogatory, from answer-
ing which he might have protected, himself by demurrer; and
he shall be at liberty so to decline, notwithstanding he shall
answer other parts of the bill, from which'he might have pro-
tected, himself by demurrer.

XLV

No special -replication to any answer shall be filed. But if
any matter alleged in the answer shall make it fiecessary for
the plaintiff to amend his bill, he' may have leave .to amend the
same-with or without the payment of costs, as the court, or a
judge thereof, may in his discretion direct.

XLVL

-In every case where an amendment shall be made after an-
swer filedthe defendant shall put in a new or supplemental
answer, on or before the next succeeding rule day after that on
which the amendment or amended bill is filed, unless the time
therefor is enlarged or otherwise ordered by a judge of the court;
and upon his default the like proceedings may be had as in cases
of an omission to put in an answer.

PARTIES TO BILLS.

XLVIL

In all cases where it shall appear to the court, that persons, who
nught-otherwise be. deemed necessary or proper. parties to the
suit, cannot be made'parties by reason of their being out of the
jurisdiction of the court, or incapable otherwise of being made
parties, or because their joinder.would oust the jurisdiction of the
court as to the parties before the court, the court may in their.
discretion proceed in the cause without making such persons
parties; and in such cases the decree shall be without prejudice
to the rights of the absent parties.
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XLVIII.

Where'the parties on either side are very numerous, and can-
not, without manifest inconvenience and oppressive delays in
the suit, be all brought before it, the court in its discretion may
dispense with making ail of them parties, and may proceed in
the suit, having sufficient parties before it to represent all the
adverse interests of the plaintiffs and the defendants in the suit
properly before it. But in such cases the decree shall be without
prejudice to the rights and claims of all the absent parties.

XLIX.

In all suits concerning real estate, which is vested in trustees
by devise, and such trustees are competent to sell and give dis-
charges for the proceeds of the sale, and for the rents and profits
of the estate, such trustees shall represent the persons benefi-
cially interested in the estate or the proceeds, or the rents and
profits, in the same manner, and to the.same extert, as the
executors or administrators in suits concerning personal estate
represent the -persons beneficially interested in such personal

estate; and in such cases it shall not be necessary to make the
persons beneficially interested in such real estate, or rents and
profits; parties to the suit; but the court may, upon consideration
of the matter on the hearing, if it shall so ihink fit, order such
persons to be made parties.

L.

In suits to execute the trusts of a will, it shall not be neces-
sary to make the heir at law a party; but the plaintiff shall be
at liberty to make the heir at law a.party, where he desires to
have the will established against him.

LI.

In all cases in which the plaintiff has a joint and several de-
mand against persons, either as principals or sureties, it shall not
be necessary to bring before- the court, as parties to a suit con-
cerning such demand, all the persons liable thereto; 'but the
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plintiff may proceed against one or more of the persons seve-
rally liable.

LII.

Where the defendant shall, by his answer, suggest that the
bill is defective for want of parties, the plaintiff shall be at liberty,
within fourteen days after answer filed, to set down the cause
for argument upon that objection only; and the purpose for
which the same is so set down shall be notified by an entry, .to
be made in the clerk's order book, in the form or to the- effect
following; (that is to say,) "' Set down upon the defendant's
objection for want of parties." And where the plaintiff shall
not so set down his cause, but shall proceed therewith to a hear-
ing, notwithstanding an objection for want of parties taken by
the answer, he shall not, at the hearing of the cause, if the
defendant's objections shall then be allowed, be entitled as of
course, to an order, for liberty to amend his bill by adding parties.
But the court, if it thinks fit, shalf be at liberty to dismiss the bill.

LIII.

If a defendant shdll, at the hearing of a cause, object, that a
suit is defective for want of parties, not having by plea or answer
taken the objection, and therein specified by name or description
the parties to whom the objection applies, the -court (if it shall
think fit) shall be at liberty toi make a decree saving the rights of
the absent parties.

NOMINAL PARTIES TO BILLS.

LIV

Where no account, payment, conveyance, or o1her direct relief
is sought against a party to a suit, not beingan infant, the party,
upon service.,of the subpoena upon him, need not appear and
answer the bill, unless: ihe plaintiff specially requires him-so to
do by the prayer of his bill; but lie- may appear and answer a.
his option; and if he-does not appear an d answer, he shall be.
bound by all the proceedings i the cause. If the plaintiff shall
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require him to appear and answer, he shall be entitled to the
costs of all the proceedings against him, unless the court shall
otherwise direct.

LV

Whenever an injunction is asked for by the bill to stay pro-
ceedings at law, if the defendant do not -enter his appearance and
plead, demur or answer to the same within the time prescribed
therefor by these rufes, the plaintiff shall be entitled as of course,
upon motion without notice, to such injunction. But special in-
junctions shall be grantable only upon due notice to the other
party by the court in term, or by a judge thereof in vacation, after
a hearing, Which may be ex parte, if the adverse party does not
appear at the time and-place ordered. In every case, where an
injunction, either the common injunction, or a special injunction,
is awarded in vacation, it shall, unless previously dissolved by
the judge granting the same, continue until the next term of the
court, or until it is dissolved by some order of the court.

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS.

LVI.

Whenever a-suit in equity shall become abated by the death
of either party, or by any-other event, the same may be revived
by a bill of revivor, or a bill m the nature of a bill of revivor,
as the circumstances of the case may require, filed by the proper
parties entitled- to revive.the same; which bill may-be filed in
the clerk's office at any time; and upon suggestion of the facts,
the proper process of subpcena shall, as of course, be issued by
the clerk, requiring the proper representatives of the other party
to appear. and show cause, if any they have, why the cause
should not be. revived. And if no cause shall be shown at the
next rule day, which shall occur after fourteen days from the
time of the -service of the same process, the suit shall stand re-

vived, as of course.
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LVII.

Whenever any suit in .equityshall become defective, from any

event happening 'after the filing of the bill (as, for example, by

a change of interest in the parties), or for any.other reason a

supplemental bill, or a bill in the -nature of a supplemental bill,
may be necessary to b filed in the cause, leave to file the same
.may be granted by any judge of the court on-any rule day, upon

proper cause shown, and due notice, to the other party And if
leave is granted .to file such supplemental bill, the defendant shall
demur, plead or answer thereto, on the next succeeding rule day,
after the supplemental bill. is filed in the clerk's office, unless

some other tite shall be assigned by a judge of the court.

LVIII.

It shall not be necessary in any bill of revivor, or supplemental
bill, to set forth any of the statements in the original suit, unless

the special circumstances of the case.may require it.

ANSWERS.

LIX.

Every defendant may swear to his answer before any justice
or judge of any court of the United States, or 'before any com-

missioner appointed by any Circuit Court to take testimony or
depositions, or before any master in chancery appointed by any
Circuit Court. or before any judge of any court of a. State or
Territory

AMENDMENT OF ANSWERS.

*LX.

After an answer is put in, it may be amended as of course, in
any matter of form, or by filling up a blank,or correcting a date,
or reference to a document or other small matter, and be re-
sworn, at any time before a replication is put in, or the cause is
set down -for a hearing upon bill and answer. But after replica-
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tion, or such setting down for a hearing, it shall not be amended
in any material matters, as by adding new facts or defences, or
qualifying or altering the original statements, except by special
leave of the court or of a judge thereof, upon motion and cause

shown after due notice to the adverse party, supported, if requir-
ed, by affidavit. And in every case where leave is so granted,
the court, or the judge granting the same, may, in his discretion,
require, that the same be separately engrossed and added as a
distinct amendment to the original answer, so as tc be distin-
guishable therefrom.

EXCEPTIONS TO ANSWERS.

LXI.

After an answer is filed on any r le day, the plaintiff shall be
allowed until the next succeeding rule day to file in the clerk's
office exceptions thereto for insufficiency, and no longer, unless a
longer time shall be allowed for the purpose, upon cause shown
to the -court or a judge thereof; and if no exception shall be filed
tbereto within that period, the answer shall be deemed and taken
to be sufficient.

LXII.

When the same solicitor is employed for two or more defend-
ants, and separate answers shall be filed, or other proceedings
had by t-wo or more of the defendants separately, costs shall
not be allowed for such separate answers or other proceedings,
unless a master, upon reference to him, shall certify, that such
separate answers and other proceedings were necessary or pro-
per, and ought not to have been joined together.

LXIIL

Where exceptions shall.be filed to the answer for insufficiency,
within the period prescribed by these rules, if the defendant
shall not submit to the same, and file an amended answer on
the next succeeding rule -day5 the plaintiff shall forthwith set
them down for a hearing on the next succeeding rule day there-
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after, before a judge of the court; and shall enter, as of course,
in the order book an order for that purpose. And if he shall
not so set down the same for a hearing, the exceptions shall be
deemed abandoned, and the answer shall be deemed sufficient:
provided, however, that the court, or any judge thereof, may,
for good cause shown, enlarge the time for filing exceptions, or
for answering the same, in his discretion, upon such terms as
he may deem reasonable.

LXIV

If, at the hearing, the exceptions shall be allowed, the de-
fendant shall be bound to put in a full and complete answer
thereto, on the next succeeding rule day; otherwise the plaintiff
shall, as oi course, be entitled to take the bill, so far as ihe mat-
ter'of such exceptions is concerned, as confessed, or, at his elec-
tion, he may have a writ of attachment to compel the defendant
to make a better answer to the matter of the exceptions; and the
defendant, when he is in custody upon such writ, shall not be
discharged therefrom but by an order of the court, or of a judge
thereof, upon his putting in such answer and complying with
such other terms, as the court or judge may direct.

LXV

If, upon argument, the plaintiff's exceptions to the answer
shall be overruled, or the answer shall be adjudged insufficient,
the prevailing party shall be entitled to all the costs occasioned
thereby, unless otherwise directed by the court,. or the judge
thereof, at the'hearing upon the exceptions.

REPLICATION AND ISSUE.

LXVI.

Whenever the answer of the defendant shall not be excepted
to, or shall be adjudged or deemed sufficient, the plaintiff shall
file the general replication thereto on or before the next succeed-
ing rule day thereafter; and in all cases wfiere the general re-
plication is filed, the cause shall be deemed to all intents and
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purposes at issue, without any rejoinder or other pleading on
either side. If the plaintiff shall omit or refuse to file such re-
plication within the prescribed period, the defendant shall be
entitled to an order, as of course, for a dismissal of the suit; and
the suit shall thereupon stand dismissed, unless the court or a
judge thereof shall, upon motion for cause shown, allow a-repli-
cation to be filed nunc pro tunc, the plaintiff submitting to speed
the cause, and to such-other terms as may be directed.

TESTIMONY, HOW TAKEN.

LXVII.

After the cause is at issue, commissions to take testimony
may be taken out in vacation as well as in term, jointly by both
parties, or severally by either party, upon interrogatories filed
by the party taking out the same, in the Clerk's office, ten days'
notice thereof being given to the adverse party to file cross in-
terrogatories before the issuing of the commission; and if no
cross mterrogatories are filed at the expiration of the time, the
commission may issue ex parte. In all cases the commissioner
or commissioners shall be named by the court, or by a judge
thereof. If the parties shall so agree, the testimony may be
taken upon oral interrogatories by the parties or their agents,
without filing any written interrogatories.

LXVIII.

Testimony may also be taken in the cause, after'it is at issue,
by deposition, according to the acts of Congress. But in such
case, if no notice is given to the adverse party of the time and
place of taking the deposition, he shall, upon motion an'd affi-
davit of the fact, be entitled to a cross-examination of the witness
either under a commission or by a new deposition taken under
the acts of Congress/if a court or a judge thereof shall, under all
the circumstances, deem it reasonable.

LXIX.

Three months, and no more, shall be allowed for the taking
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of testimony after the cause is at issue, unless the court or a
judge thereof shall, upon special cause shown by either party,
enlarge .the'time; and no testimony taken after such period shall
be-allowed to be read in evidence at the hearing. Immediately
upon the return of the commissions and depositions, containing
the testimony,.into the clerk's office, publication thereof may be
ordered 1n the clerk's office by any judge of the court, upon
due notice to the parties, or it may be enlarged, ds he may
deem reasonable under all the circumstances. But by consent
of the parties, publication of the'testimony may at any time pass
into the clerk's office, such consent being in writing, and a copy
thereof entered in the order book, or endorsed upon the deposi-
tion or testimony

TESTIMONY DE BENE ESSE.

LXX.

After any bill filed, and before the defendant hath answered
the -same, upon affidavit made that any of the plaintiff's wit-
nesses are aged or infirm, or going out of the country, or that
any of them is a. single witness to .a fact, the, clerk of the court
shallas of course, upon the application of the plaintiff, issue a
-commission to such commissioner or commissioners as a judge
of the court may direct, to take the examination of such wit-
ness or witnesses de bene esse, upon giving due notice to the
adverse party of the time and place of taking his testimony

FORM OF THE LAST INTERROGATORY.

LXXI.

'The last interrogatory in the written interrogatories to. take
testimony.now commonly in use, shall in the future be altered,
and.stated in substance thus: cc Do you know, or can you set forth
any other matter or thing, which may be a benefit or advantage
to the parties at issue in this cause, or either of them, or that

'may be material to the subject-of this your examination, or the
matters in question in this cause? if yea, set forth the same fully
and at large in your answer."
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CROSS BILL.

LXXII.

Where a defendant in equity files a cross bill for discovery
only against the plaintiff in the original bill, the defendant to
the original bill shall first answer thereto, before the original
plaintiff shall be compellable to answer the cross bill. The
answer of the original plaintiff to such cross bill may be read
and used by.the party filing the cross bill, at the hearing, in the

same manner and under the same restrictions as the answer,
praying relief, may now be read and dsed.

REFERENCE TO AND PROCEEDINGS BEFORE
MASTERS.

LXXIII.

Every decree for an account of the personal estate of a testa-

tor or intestate, shall contain a direction to the master, to whom
it is referred to take the same, to inquire and state to the court
what parts, if any, of such personal estate are outstanding or
undisposed of, unless the court shall otherwise direct.

LXXIV

Whenever any reference of any matter is made to a master
to examine and report thereon, the party at whose instance or
for whose benefit the reference is made, shall cause the same
to be presented to the master for a hearing on-or before the next
rule day succeeding the time when the reference was. made; if
he shall omit to do so, the adverse party shall be at liberty forth-
with to cause proceedings to be had before the master, at the
costs of the party procuring the reference.

LXXV

Upon every such reference, it shall be the duty of the master,
as soon as he reasonably car' after the same is brought before
him, to assign a time and place for proceedings in the same, and
to give due notice thereof to each of the parties or their soli-
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citors; and if either party shall fail to appear at the time and place
appointed, the master shall be at liberty to proceed ex parte, or
in his discretion to adjourn the examination and proceedings to
a future day, giving notice to the absent party or his solicitor
of such adjournment; and it shall be the duty of the master to
proceed with all reasondble diligence in every such reference,
and with the least practicable delay; and either party shall be
at liberty to apply to the court or a judge thereof, for aii order
to the master to speed the proceedings, and. to make tis report,
and to certify to the court or judge the reasons for any delay

LXXVI.

In the reports made by the master to the court, no part of any
state of facts, charge, affidavit, deposition, examination, or an-
swer, brought in or used before them, shall be stated or recited.
But such state of facts, charge, affidavit, deposition, examination,
or answer, shall be identified, specified, and referred to, so as to
inform the court what state of facts, charge, affidavit, deposition,
examination, or answer, were so brought in or used.

LXXVIL

The master shall regulate-all the proceedings in every hearing
before him, upon every such reference; and he shall have full
authority to examine the parties in the cause upon oath, touching
all matters contained in the reference; and also to require the
production of all books, papers, writings, vouchers, and other
documents applicable thereto; and also to examine on oath, vivg
voce, all witnesses produced by the parties before huin, and to
order the examination of other witnesses to be taken, under a
commission to be issued upon his certificate from the clerk's
office, or by deposition according to the acts of Congress, or
otherwise as hereinafter provided; and also to direct the-mode,
in which the matters requiring evidence, shall be proved before
lm; and generally to do all other acts, and direct all other in-
quiries and proceedings in the matter before him, which he may
deem necessary and proper to the justice and merits thereof, and
the rights of the parties.
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LXXVIII.

Witnesses, who live within the district, may, upon due notice
to the opposite party, be summoned to appear before the com-
missioner appointed to take testimony, or before a master or
examiner appointed in any cause, by subpcena in the usual form,
which may be issued by the clerk in blank, and filled up -by the
party praying the same, or by the commissioner, master, or~ex-
aminer, requiring the attendance of the witnesses at the time and
place specified, who -hall be allowed for attendance the same
compensation as for attendance.in court; and if any wrtness shall
refqse to appear, or to give evidence, it shall be deemed a con-
tempt of cqurt, which being certified to the clerk's office by the
commissioner, master, or examiner, an attachment may issue
thereupon by order of the court or of any judge thereof, in the
same manner as if the contempt were for not attending, or for
refusing to give testimony in the court. But nothing herein con-
tained shall' prevent the examination of witnesses viva voce when
produced in open.court, if the court shall in its discretion deem it
advisable.

LXXIX.

All parties accounting before a 'master shall bring in their
respective accounts in the form of debtor and creditor; and any
of the other parties, who shall not be satisfied with the accounts
so brought in, shall-be at liberty to examine the accounting party
vivi v6ce, or upon interrogatories in the master's office, or by
deposition, as the master shall direct.

LXXX.

All affidavits, .depositions and documents, which have been
previously made, read., or used in the court, upon any proceeding
in any cause or matter, may be used before the master.

LXXXI.

The master shall be at liberty to examine any creditor or other
person comIng in'to claim before him, either upon written ilter-
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rogatories) or vxv& voce, or in both modes, as the nature of the
case may appear to him to require. The- evidence upon such
examination shall be taken down by the master, or by some other
person by his order and in his presence, if either party requires
it, in order that the same may be used by the court, if necessary

LXXXII.

The Circuit Courts may appoint standing masters in chancery
in their respective districts, both the judges concurring in the
appointment; and they may also appoint a master pro hae vice
in any particular case. The compensation to be allowed to
every master in chancery for his services in any particular case
shall be fixed by the Circuit Court in its discretion, having regard
to all the circumstances thereof; and the compensation shall be
charged upon and borne by such of the parties in the cause ab
the court shall direct. The master shall not retain his report as
security for his copipensation; but when the compensation is
allowed by the court, he shall be entitled to an attachment for
the amount against the party, who is ordered to pay the same,
if, upon notice thereof, lie does not pay it within the time pre-
scribed by the court.

EXCEPTIONS TO REPORT OF MASTER.

LXXXIIL

The -master, as soon as his report is ready, shall return the
.same into the clerk's office, and the day of the return shall be
entered by the-clerk in the order-book. The parties shall have-
one month from the time of filing the report, to file exceptions
thereto; and if no exceptions are within that period filed by
either party, the report shall stand confirmed on the next rule
day after the month is expired. If exceptions are filedi.they
shall stand for hearing. before the court, if the court is then in
session, or if not, then at. the next sitting of the court, which
shall be held thereafter by adjournment or otherwise.
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And in order to prevent exceptions to reports from being filed
for frivolous causes, or for mere delay, the party, whose excep-
tions are overruled, shall, for every exception overruled, pay

costs to the other party, and for every exception allowed, shall
be entitled to costs-the costs to be fixed in each case by the

court, by a standing rule of the Circuit Court.

DECREES.

LXXXV

Clerical mistakes in decrees, or decretal orders, or errors aris-
ing from any accidental slip or omission, may, at any time before
an actual enrolment thereof, be corrected by order of the court
or a judge thereof, upon petition, without the form or expense
of a rehearing.

LXXXVI.

In drawing up decrees and orders, neither the bill, nor answer,
nor other pleadings, nor any part thereof, nor the report of any
master, nor any other prior proceeding, shall be recited or stated
in the decree or order; but the decree and order shall'begin in
substance as follows: "This cause came on to be heard (or to be
further heard, as the case may be) at this term, and was-argued
by counsel; and theren'aon, upon consideration thereof, it was
ordered, adjudged and decreed as follows, viz: [Here insert the
decree or order.]

GUARDIANS AND PROCHEIN AMIS.

LXXXVII.

Guardians ad litem to defend a suit may be appointed by the

court, or by any judge thereof, for ihfants or other persons, who
are under guardianship, or otherwise -incapable to sue for them-
selves; all infants and other persons so incapablei may sud by their
guardians, if any, or by their prochein ami, subject, however, to
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such orders as the court may direct for the protectlort of infants
and other persons.

LXXXVIII.

Every petition for a rehearing shall contain the special matter
or cause, on which such rehearing is applied for, shall be signed
by counsel, and the facts therein stated,,if.not apparent on the
record, shall be' verified -by the oath of the party, or by some
other person. No rehearing shall be granted after the term, at
which-the final decree of the court shall have been entered and

recorded, if ap appeal lies to the Supreme Court. But if no ap-
peal lies, the petition may be admitted at any time before the
end of the next term of the court, in the-discretion of the court.

LXXXIX.

The Circuit Courts (both judges concurring therein) may make
any other and further rules and regulations for the practice, pro-
ceedings and process, mesne and final, in their respective districts,

not inconsistent with the rules hereby prescribed, in their discre-
tion, and from tune "to time alter and amend the same.

XC.

In all cases, where the rules prescribed by this court, or by the
-Circmt Court, do not apply, the practice of the Circuit Court shall
be regulated by the present practice of the High Court of Chan-
cery in England, so far as the same may reasonably be applied
consistently with the local cir .umstances and local convenience
of the district, where the cout t is held, not as positive rules, but

as furnishing just analogies to regulate the practice.

XCL

Whenever under these rules an oath is or may be required to
be taken, the party may, if conscientiously scrupulous of taking
an oath, in lieu thereof, make solemn afirmati.on to the truth of
the facts* stated by him.

I XIX
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XCIL

These rules shall take effect, and be of force, in all the Circuit
Conurts of the United States, from and after the first day of August
next, but they may be previously adopted by any Circuit Court
in its discretion; and when and as soon as these Rules shall so
take effect, and be of force, the Rules of Practice for the Circuit
Courts in Equity Suits, promulgated and prescribed by this Court
in March, 1822, shalt',enceforth cease, and be of no farther force
or effect. And the clerk of this court is directed to have these
Rules printed, and to transmit a printed copy thereof, duly cer-
tified, to the clerks of the several courts of the United States,
and to each of the judges thereof.

I, WILLIAM THOMAS CARROLL, Clerk of the Supreme Court of the
United States, do hereby certify that the foregoing ninety-two Rules have
been ordered, by the said Supreme Court, to be the ".Rules of Practice in
suits in Equity in the Circuit Courts.'

Promulgated by the said Supreme Court, on this second day of March, in the
year of our Lord one thousand eight hundred and forty-two.

Per Curiam:

Teste: WILLIAM THOMAS CARROLL,

Clerk of the Supreme Court of the United States.


